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§ 10.22 Diligence as to accuracy. 
 

(a) In general. A practitioner must exercise due diligence — 
(1) In preparing or assisting in the preparation of, approving, and filing tax returns, 

documents, affidavits, and other papers relating to Internal Revenue Service matters; 
(2) In determining the correctness of oral or written representations made by the 

practitioner to the Department of the Treasury; and 
(3) In determining the correctness of oral or written representations made by the 

practitioner to clients with reference to any matter administered by the Internal Revenue 
Service. 

(b) Reliance on others.  Except as modified b y  §§10.34 and 10.37, a practitioner will be 
presumed to have exercised due diligence for purposes of this section if the practitioner 
relies on the work product of another person and the practitioner used reasonable care 
in engaging, supervising, training, and evaluating the person, taking proper account of 
the nature of the relationship between the practitioner and the person. 
 

  



§ 10.34 Standards with respect to tax returns and documents, affidavits and other papers. 
 

(a) Tax returns. 
(1) A practitioner may not willfully, recklessly, or through gross incompetence — 

(i) Sign a tax return or claim for refund that the practitioner knows or reasonably should 
know contains a position that — 

(A) Lacks a reasonable basis; 
(B) Is an unreasonable position as described in section 6694(a)(2) of the Internal 

Revenue Code (Code) (including the related regulations and other published guidance); or 

(C) Is a willful attempt by the practitioner to understate the liability for tax or a reckless 
or intentional disregard of rules or regulations by the practitioner as described in section 
6694(b)(2) of the Code (including the related regulations and other published guidance). 

(ii) Advise a client to take a position on a tax return or claim for refund, or prepare a 
portion of a tax return or claim for refund containing a position, that — 

(A) Lacks a reasonable basis; 
(B) Is an unreasonable position as described in section 6694(a)(2) of the Code (including 

the related regulations and other published guidance); or 
(C) Is a willful attempt by the practitioner to understate the liability for tax or a reckless 

or intentional disregard of rules or regulations by the practitioner as described in section 
6694(b)(2) of the Code (including the related regulations and other published guidance). 

(2) A pattern of conduct is a factor that will be taken into account in determining whether 
a practitioner acted willfully, recklessly, or through gross incompetence. 

(b) Documents, affidavits and other papers — 
(1) A practitioner may not advise a client to take a position on a document, affidavit or other 

paper submitted to the Internal Revenue Service unless the position is not frivolous. 
(2) A practitioner may not advise a client to submit a document, affidavit or other paper to 

the Internal Revenue Service — 
(i) The purpose of which is to delay or impede the administration of the Federal tax laws; 
(ii) That is frivolous; or 
(iii) That contains or omits information in a manner that demonstrates an intentional 

disregard of a rule or regulation unless the practitioner also advises the client to submit a 
document that evidences a good faith challenge to the rule or regulation. 

(c) Advising clients on potential penalties — 
(1) A practitioner must inform a client of any penalties that are reasonably likely to apply to 

the client with respect to — 
(i) A position taken on a tax return if — 

(A) The practitioner advised the client with respect to the position; or 
(B) The practitioner prepared or signed the tax return; and 



 

(ii)  Any document, affidavit or other   paper submitted to the Internal Revenue Service. 
(2) The practitioner also must inform the client of any opportunity to avoid any such 

penalties by disclosure, if relevant, and of the requirements for adequate disclosure. 
(3) This paragraph (c) applies even if the practitioner is not subject to a penalty under the 

Internal Revenue Code with respect to the position or with respect to the document, affidavit 
or other paper submitted. 

(d) Relying on information furnished by clients.  A practitioner advising a client to take a 
position on a tax return, document, affidavit or other paper submitted to the Internal Revenue 
Service, or preparing or signing a tax return as a preparer, generally may rely in good faith 
without verification upon information furnished by the client. The practitioner may not, 
however, ignore the implications of information furnished to, or actually known by, the 
practitioner, and must make reasonable inquiries if the information as furnished appears to be 
incorrect, inconsistent with an important fact or another factual assumption, or incomplete. 

  



§ 10.35 Competence. 
 

(a) A practitioner must possess the necessary competence to engage in practice before the 
Internal Revenue Service. Competent practice requires the appropriate level of knowledge, 
skill, thoroughness, and preparation necessary for the matter for which the practitioner is 
engaged. A practitioner may become competent for the matter for which the practitioner 
has been engaged through various methods, such as consulting with experts in the 
relevant area or studying the relevant law. 

 
 

  



§ 10.37 Requirements for written advice. 
 

(a) Requirements. 
(1) A practitioner may give written advice (including by means of electronic 

communication) concerning one or more Federal tax matters subject to the requirements in 
paragraph (a)(2) of this section. Government submissions on matters of general policy are not 
considered written advice on a Federal tax matter for purposes of this section. Continuing 
education presentations provided to an audience solely for the purpose of enhancing 
practitioners’ professional knowledge on Federal tax matters are not considered written advice 
on a Federal tax matter for purposes of this section. The preceding sentence does not apply to 
presentations marketing or promoting transactions. 

(2) The practitioner must— 
(i) Base the written advice on reasonable factual and legal assumptions (including 

assumptions as to future events); 
(ii) Reasonably consider all relevant facts and circumstances that the practitioner knows 

or reasonably should know; 
(iii) Use reasonable efforts to identify and ascertain the facts relevant to written advice 

on each Federal tax matter; 
(iv) Not rely upon representations, statements, findings, or agreements (including 

projections, financial forecasts, or appraisals) of the taxpayer or any other person if reliance 
on them would be unreasonable; 

(v) Relate applicable law and authorities to facts; and 
(vi) Not, in evaluating a Federal tax matter, take into account the possibility that a tax return 

will not be audited or that a matter will not be raised on audit. 
(3) Reliance on representations, statements, findings, or agreements is unreasonable if the 

practitioner knows or reasonably should know that one or more representations or assumptions 
on which any representation is based are incorrect, incomplete, or inconsistent. 

(b) Reliance on advice of others. A practitioner may only rely on the advice of another person 
if the advice was reasonable and the reliance is in good faith considering all the facts and 
circumstances. Reliance is not reasonable when— 

(1) The practitioner knows or reasonably should know that the opinion of the other person 
should not be relied on; 

(2) The practitioner knows or reasonably should know that the other person is not 
competent or lacks the necessary qualifications to provide the advice; or 

(3) The practitioner knows or reasonably should know that the other person has a conflict of 
interest in violation of the rules described in this part. 

(c) Standard of review. 
(1) In evaluating whether a practitioner giving written advice concerning one or more 



Federal tax matters complied with the requirements of this section, the Commissioner, or 
delegate, will apply a reasonable practitioner standard, considering all facts and circumstances, 
including, but not limited to, the scope of the engagement and the type and specificity of the 
advice sought by the client. 

(2) In the case of an opinion the practitioner knows or has reason to know will be used or 
referred to by a person other than the practitioner (or a person who is a member of, associated 
with, or employed by the practitioner’s firm) in promoting, marketing, or recommending to one 
or more taxpayers a partnership or  other  entity,  investment  plan  or  arrangement   a significant 
purpose of which is the avoidance or evasion of any tax imposed by the Internal Revenue Code, 
the Commissioner, or delegate, will apply a reasonable practitioner standard, considering  all 
facts and circumstances, with emphasis given to the additional risk caused by the practitioner’s 
lack of knowledge of the taxpayer’s particular circumstances, when determining whether a 
practitioner has failed to comply with this section. 

(d) Federal tax matter. A Federal tax matter, as used in this section, is any matter concerning 
the application or interpretation of--- 

(1) A revenue provision as defined in section 
6110(i)(1)(B) of the Internal Revenue Code; 

(2) Any provision of law impacting a person’s obligations under the internal revenue laws 
and regulations, including but not limited to the person’s liability to pay tax or obligation to file 
returns; or 

(3) Any other law or regulation administered by the Internal Revenue Service. 
 

 

  



§ 10.50 Sanctions 

 
(c) Authority to impose monetary penalty — 

(1) In general. 
The Secretary of the Treasury, or delegate, after notice and an opportunity for a proceeding, 
may impose a monetary penalty on any practitioner who engages in conduct subject to 
sanction under paragraph (a) of this section. 

(i) If the practitioner described in paragraph (c)(1)(i) of this section was acting on behalf 
of an employer or any firm or other entity in connection with the conduct giving rise to the 
penalty, the Secretary of the Treasury, or delegate, may impose a monetary penalty on the 
employer, firm, or entity if it knew, or reasonably should have known of such conduct. 

(2) Amount of penalty. The amount of the penalty shall not exceed the gross income derived 
(or to be derived) from the conduct giving rise to the penalty. 

(3) Coordination with other sanctions. Subject to paragraph (c)(2) of this section — 
(i) Any monetary penalty imposed on a practitioner under this paragraph (c) may be in 

addition to or in lieu of any suspension, disbarment or censure and may be in addition to a 
penalty imposed on an employer, firm or other entity under paragraph (c)(1)(ii) of this section. 

(ii) Any monetary penalty imposed on an employer, firm or other entity may be in 
addition to or in lieu of penalties imposed under paragraph (c) (1)(i) of this section. 

 

  



§ 10.51 Incompetence and disreputable conduct. 

 
(a) Incompetence and disreputable conduct. Incompetence and disreputable conduct for 

which    a practitioner may be sanctioned under §10.50 includes, but is not limited to — 
(4) Giving false or misleading information, or participating in any way in the giving of false or 

misleading information to the Department of the Treasury or any officer or employee thereof, or 
to any tribunal authorized to pass upon Federal tax matters, in connection with any matter 
pending or likely to be pending before them, knowing the information to be false or misleading. 
Facts or other matters contained in testimony, Federal tax returns, financial statements, 
applications for enrollment, affidavits, declarations, and any other document or statement, 
written or oral, are included in the term “information.” 

……………… 
(6) Willfully failing to make a Federal tax return in violation of the Federal tax laws, or willfully 

evading, attempting to evade, or participating in any way in evading or attempting to evade any 
assessment or payment of any Federal tax. 

(7) Willfully assisting, counseling, encouraging a client or prospective client in violating, or suggesting 
to a client or prospective client to violate, any Federal tax law, or knowingly counseling or 
suggesting to a client or prospective client an illegal plan to evade Federal taxes or payment 
thereof. 

…………… 

(13) Giving a false opinion, knowingly, recklessly, or through gross incompetence, including an 
opinion which is intentionally or recklessly misleading, or engaging in a pattern of providing 
incompetent opinions on questions arising under the Federal tax laws. False opinions described 
in this paragraph (a)(l3) include those which reflect or result from a knowing misstatement of 
fact or law, from an assertion of a position known to be unwarranted under existing law, from 
counseling or assisting in conduct known to be illegal or fraudulent, from concealing matters 
required by law to be revealed, or from consciously disregarding information indicating that 
material facts expressed in the opinion or offering material are false or misleading.  For purposes 
of this paragraph (a)(13), reckless conduct is a highly unreasonable omission or 
misrepresentation involving an extreme departure from the standards of ordinary care that a 
practitioner should observe under the circumstances. A pattern of conduct is a factor that will 
be taken into account in determining whether a practitioner acted knowingly, recklessly, or 
through gross incompetence. Gross incompetence includes conduct that reflects gross 
indifference, preparation which is grossly inadequate under the circumstances, and a consistent 
failure to perform obligations to the client. 
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